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Mainland China and Hong Kong sign Supplemental 

Arrangement on mutual enforcement of arbitral awards  
 

Stanley Lo 
 
On 27 November 2020, the Secretary for Justice, Ms Teresa Cheng SC, and the Vice-President of the Supreme People’s 
Court, Mr Yang Wanming, signed the Supplemental Arrangement Concerning Mutual Enforcement of Arbitral Awards 
between Mainland China and the HKSAR (Supplemental Arrangement). The Supplemental Arrangement refines the 
Arrangement Concerning Mutual Enforcement of Arbitral Awards between Mainland China and the HKSAR 
(Arrangement) which has been in force for two decades and further facilitates the use of arbitration in cross-border civil 
and commercial dispute resolution. 
 
The Supplemental Arrangement amends the Arrangement in the following respects: 
 

1. Recognition of arbitral awards 

 
Cross-border enforcement of arbitral awards under recognised protocols (including the New York Convention and 
agreements between the Mainland and Macau/Taiwan) commonly involve two stages, namely, “recognition” of the 
binding force of the award and “enforcement” of the award. The Arrangement only refers to the steps required to be taken 
to enforce an award, but not those required to be taken for recognition of an award, which created some confusion about 
the precise steps that parties needed to take for recognition of an award. 

 
The Supplemental Arrangement clarifies that the procedures set out in the Arrangement shall be interpreted as applying 
to both recognition and enforcement of arbitral awards.  

 

2. Interim measures 

 
Interim measures in aid of arbitration were not covered in the Arrangement. Whilst the Arrangement Concerning Mutual 
Assistance in Court-ordered Interim Measures in Aid of Arbitral Proceedings by the Courts of Mainland China and of the 
HKSAR, which came into force on 1 October 2019, empowers the Courts in the Mainland and Hong Kong to grant interim 
measures in aid of arbitral proceedings, it only applies to applications for interim relief made before the making of arbitral 
awards. 
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The Supplemental Arrangement provides that the Courts may grant interim measures before or after accepting an 
application for enforcement of an arbitral award. This will reduce the risk of parties against whom arbitral awards are 
made, frustrating enforcement by dissipating assets and hence increase the effectiveness of cross-border arbitration. 
 

3. Removal of the “mainland arbitration authorities” requirement 

 
Under the  Arrangement, the Hong Kong Courts agree to  enforce awards made pursuant to the Arbitration Law of the 
PRC by certain recognised Mainland arbitral authorities, whereas the People’s Courts of the Mainland agree to enforce 
all awards  made in Hong Kong pursuant to  the Arbitration Ordinance, without limiting the application to certain Hong 
Kong arbitral authorities. 

 
In respect of enforcement of Mainland awards in Hong Kong, the Supplemental Arrangement removes the reference to 
enforcement of only those awards made by certain recognised Mainland arbitral authorities, so that now all arbitral awards 
made in the Mainland fall within the Arrangement.  This extends the reach of the Arrangement vis-à-vis Mainland awards 
and brings the regime in line with international practice under the New York Convention, which determines applicability 
based on the “seat of arbitration” approach. 
 

4. Concurrent enforcement proceedings 

 
Under the Arrangement, a party armed with an arbitration award could not apply simultaneously to enforce the award in 
both Hong Kong and the Mainland. This restriction caused practical issues when the party against whom the award was 
made had assets in both Hong Kong and the Mainland, including the possibility that the second enforcement application 
would be time-barred following a lengthy but futile enforcement application in the other jurisdiction. 

 
The Supplemental Arrangement allows concurrent enforcement applications in the Mainland and Hong Kong, subject to 
the restriction that the total amount to be recovered in the two places must not exceed the amount determined in the 
arbitral award. The Mainland and Hong Kong Courts shall also provide each other, upon request, with information about 
the status of enforcement of the arbitral award. 
 
Effective date of Supplemental Arrangement  

 
The changes referred to at (1) and (2) above came into effect on 27 November 2020, upon the signing of the   
Supplemental Arrangement and those referred to at (3) and (4) above will come into effect at a later date, to be announced 
and once necessary amendments to the Arbitration Ordinance have been enacted. Parties should therefore keep abreast 
of local legislative developments in order to take full advantage of the measures under the Supplemental Arrangement. 

 
 

When will an arbitration clause apply to bill of exchange 

disputes? 
 

Justin Yuen 
 
In the recent case of T v W, HCA 366/2020, the Plaintiff had commenced court proceedings against the Defendant for 
HK$5 million plus interest payable under a post-dated cheque drawn by the Defendant. The Defendant applied to stay 
the proceedings to arbitration, relying on the arbitration clause in the Loan Agreement that referred to the cheque. The 
Court dismissed the application for a stay, holding that the Plaintiff’s claim was on the cheque and that the cause of 
action on a cheque is separate to the cause of action on the underlying contract. It said that there must be a “plain 
manifestation” in an arbitration clause that it is to apply to bills of exchange, before the presumption against taking bills 
of exchange into arbitration is to be rebutted. The Court was not satisfied that the arbitration clause in the Loan 
Agreement could be construed to extend to the claims made under the cheque, which it considered to be a separate 
agreement.     
 
The Loan Agreement 

 
The Defendant claimed that a Loan Agreement had been signed by the Plaintiff and Defendant, which was the last in a 
series of Chinese written agreements made between them, evidencing the Plaintiff’s loan to the Defendant of a 
principal sum of HK$5 million and the Defendant’s agreement to pay 2.5% interest per month on the principal sum. The 
Loan Agreement referred to the Plaintiff’s cheque drawn for the loan and to the Defendant’s cheque drawn for 
repayment.  
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The Loan Agreement provided that it was governed by Hong Kong law and that any dispute should be arbitrated in 
Hong Kong.  
 
Section 20(1) of the Arbitration Ordinance 

 
Section 20(1) of the Arbitration Ordinance (Ordinance) adopts Article 8 of the Model Law and provides that a court 
before which an action is brought in a matter which is the subject of an arbitration agreement shall, if a party so 
requests, refer the parties to arbitration unless it finds the agreement to be null and void, inoperative or incapable of 
being performed.  The issue before the Court was whether the dispute between the parties fell within the ambit of the 
arbitration clause contained in the Loan Agreement. 
 
Court’s ruling 

 
The Court held that the Plaintiff’s claim was on the cheque drawn by the Defendant and that the authorities are clear 
and it is trite that the cause of action on a cheque is separate to the cause of action on the underlying contract. It said 
that a cheque is a separate contract and the courts have always recognised the general commercial legal principle, that 
bills of exchange are generally regarded as the equivalent of cash.  The intrinsic nature of a bill of exchange is an 
unconditional order to pay, and the holder or beneficiary of the bill is entitled to regard it as a deferred instalment of 
cash.  Based on these principles, the Court said, and the unique and intrinsic nature of a bill of exchange, the Court of 
Appeal in CA Pacific Forex Ltd v Lei Kuan Ieong [1999] 1 HKLRD 462 had held that there must be a “plain 
manifestation” in an arbitration clause that it is to apply to bills of exchange, before the presumption against taking bills 
of exchange into arbitration is to be rebutted. Following CA Pacific, the Court was not satisfied that the arbitration 
clause in the Loan Agreement could be construed to extend to the claims made under the cheque, which it considered 
to be a separate agreement.   
 
The Defendant argued that the fact that the cheque was referred to in the Loan Agreement and was handed over 2 
months after the signing of the Loan Agreement made this case distinguishable from the facts in CA Pacific, where the 
underlying contract made no mention of the cheque sued upon, and the cheque in question was issued for payment 6 
months after the date of the agreement. The Defendant also argued that the cheque and Loan Agreement formed part 
of the same, single transaction, strengthening its argument that the Plaintiff and Defendant had intended disputes 
relating to the Loan Agreement and disputes relating to the cheque to be determined by the same tribunal. The Court 
rejected the Defendant’s argument, holding that read as a whole, references to the cheque in the Loan Agreement, as 
evidence of the loan, could not per se negate the fact that the cheque and Loan Agreement were separate contracts 
and it was clear that the parties had intended the cheque to be offered and retained as security for the Defendant’s 
repayment of the loan on the due date. 
 
The Court said that the arbitration clause provided that “any disputes” should be submitted to arbitration and that read 
in context, “disputes” may be construed to cover disputes relating to the Loan Agreement and the parties’ claims and 
liabilities under the Loan Agreement only.  There was not sufficiently clear language or a plain manifestation of the 
parties’ intention that the agreement to arbitrate extended to claims made and disputes as to the parties’ rights and 
liabilities under the cheque. 
 
The Plaintiff and the Defendant should be regarded as reasonable and rational business people, the Court said, and 
their agreements should be construed in that light.  As rational business persons, they must have had high regard for 
the importance and value of a cheque being issued and held as security (“as good as cash”, as generally understood), 
to ensure due payment of the loan and to facilitate easy and speedy enforcement of the security.  The Court could not 
infer from a generally phrased arbitration clause that the parties would be prepared to discard the value of the security 
offered by the delivery of the cheque, as a “deferred instalment of cash”, in the absence of a clearly expressed intention 
that disputes raised in relation to the cheque should be resolved by arbitration together with disputes relating to the 
underlying Loan Agreement. 
 
The Court said that even if the construction of the arbitration agreement should start with the presumption of one-stop 

dispute resolution, as the Defendant argued, there were good commercial reasons for the parties to agree otherwise.  
As business people, they must have realised and accepted that the Plaintiff had a generally quicker and easier 
recovery procedure for the sum due under the cheque, by instituting legal proceedings and seeking summary 
judgment, in exchange for waiving interest that may be due under the Loan Agreement.  The cheque offered was for 
payment of the principal debt only, when the repayment obligations of the Defendant included the principal as well as 
monthly interest of HK$125,000. 
 
Accordingly, the Defendant had failed to establish a prima facie case that the parties were bound by the arbitration 
clause in relation to the cheque and the application for a stay of proceedings to arbitration was dismissed.   
 
 
Comment 



 

 
 
 

 

 

 
The Court’s conclusion in this case is not surprising. It is trite that a cheque is generally understood to be “as good as 
cash”. Usually, the question of whether a dispute is within the scope of an arbitration agreement should also be 
determined by the arbitral tribunal as a preliminary issue. However, as can be seen in this case, if the Court holds that 
the Defendant cannot even establish a prima facie case that the parties are bound by the arbitration clause, there is no 
need for the court to refer the matter to the tribunal for determination of such preliminary issue. 
 
 
 

Three month time limit to set aside an arbitral award will 

rarely be extended  
 
Joseph Chung  
 
In the recent case of A v D, HCCT 52/2020, the court dismissed the Applicants’ application for an extension of time to 
set aside an arbitral award. It held that bearing in mind the objectives of the Arbitration Ordinance (Ordinance) there 
should be finality in an award and the short period of three months to apply to set aside an award in Article 34 (3) of the 
Model Law (adopted by s.81 of the Ordinance) should not, as a general rule, be extended unless the applicant can 
establish to the court’s satisfaction that there are good reasons to do so. On the facts of this case, the court found that 
the Applicants had come nowhere near the necessary threshold for the court to exercise its discretion to extend time. 
 
Background 

 
On 21 May 2020, an arbitral award was made in an arbitration in Hong Kong and administered by the HKIAC.  On 28 
August 2020, the Applicants issued an Originating Summons (OS) to set aside the award. The Respondent sought an 
immediate dismissal of the OS on the grounds that the Applicants had received the award by email on 21 May 2020 and 
that the statutory deadline for applying to set aside the award had therefore expired on 21 August 2020 (three months 
from the parties’ receipt of the award (as per Article 34 (3) of the Model Law), and that in any event, none of the Applicants, 
in seeking a retrospective extension of time, had given any satisfactory explanation for the delay.  
 
On the undisputed evidence, the arbitral tribunal had sent the award by email on 21 May 2020 to the Applicants’ email 
accounts, which accounts were the same as those notified by them to the tribunal for communications with the tribunal, 
the HKIAC and Respondent.  The email account for the 1st and 2nd Applicants was that of their lawyers on the Mainland 
(Mainland Lawyers Account).  The email account for the 3rd Applicant was his own. The Mainland lawyers of the 1st and 
2nd Applicants had sent an email to the tribunal and HKIAC, to confirm that they had authority to receive and respond to 
email communications from the tribunal, the Respondent and their legal representatives.  In the course of the arbitration, 
emails had in fact been exchanged between the Mainland lawyers for the 1st and 2nd Applicants, the tribunal and HKIAC, 
using the Mainland Lawyers Account. 
 
Respondent’s argument  

 
The Respondent argued that the court had no power to extend the three-month period provided for in Article 34 (3) of 
the Model Law and that even if it did have power, it should not extend time,  as the Applicants had not provided any good 
reason to do so. 
 
Applicants’ argument 

 
The Applicants argued that the court had jurisdiction and power to grant an extension of time under Article 34 (3), as held 
in Sun Tian Gang v Hong Kong & China Gas (Jilin) Ltd [2016] 5 HKLRD 221.  
 
The 1st and 2nd Applicants sought to rely on unsigned draft affirmations of their Mainland lawyers (Ms Yang and Ms Tu), 
which were in identical terms, exhibited to the signed affirmation of their Hong Kong solicitor (Mr Leung), made two days 
before the hearing of the OS. Mr Leung claimed that the “finalised drafts” of Yang and Tu were to support the application 
for an extension of time to set aside the award, and that the contents of the draft affirmations had been “reviewed and 
confirmed” by Yang and Tu and that he had been informed by them that “in the limited time available they were unable 
to execute” the affirmations before a Chinese notary. 
 
The 3rd Applicant admitted that the email with the award had been sent and received on 21 May 2020.  He only claimed 
that it was due to the oversight and inadvertence of secretaries, that the matter was not reported to him 
 
Court’s decision 
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The court found that in all the circumstances of this case, there was no good reason to exercise its discretion to extend 
time and it dismissed the OS and application for a time extension, with costs to be paid by the Applicants to the 
Respondent on an indemnity basis. It held: 
 

 Even in Sun Tian Gang v Hong Kong & China Gas (Jilin) Ltd, the court made it clear that bearing in mind the 
objectives of the Ordinance, there should be finality in an award and the short period of three months set out in 
the Model Law should not, as a general rule, be extended “unless the applicant can establish to the satisfaction 
of the court that there are good reasons to do so”. The facts in Sun Tian were exceptional, and stated to be such 
in that judgment.  
 

 The Applicants had not given any reason to explain why they were unable to apply to set aside the award before 
expiry of the three month period. There was not even an excuse raised, that they were preoccupied, or required 
time to review the award or to consult their lawyers. 

 
 Under Article 3 of the Model Law (adopted in s.10 of the Ordinance), any written communication is deemed to 

have been received if delivered to its mailing address, and the communication is deemed to have been received 
on the day it is so delivered. S.10 (2) of the Ordinance states that if a written communication is sent by any means 
by which information can be recorded and transmitted to the addressee, the communication is deemed to have 
been received on the day it is so sent. Article 2.1 of the 2013 HKIAC Administered Arbitration Rules (Article 2.1) 
further provides for when any notice or other written communications pursuant to the Rules shall be deemed to 
have been received. 

 
 By the operation of Article 2.1 and/or s.10 (2) of the Ordinance, the award was deemed to have been received by 

the Applicants on the date of the email sent to the Mainland Lawyers Account, on 21 May 2020. If the Applicants 
wished to displace the deeming provisions and rebut the presumption of receipt, they should have adduced 
sufficient and credible evidence to show that they had not in actual fact received the award by the email on 21 
May 2020.  

 
 In respect of the 1st and 2nd Applicants, it was no excuse to have a last minute draft affirmation of Yang and Tu, 

produced two days before the hearing, when the service of the award should have been appreciated as a critical 
issue in the application to set aside. The time and manner of dispatch and receipt of the award are important and 
the deciding issues. These issues should have been addressed, in detail and in good time before the hearing 
scheduled by the Applicants for the OS. It was unacceptable for cursory affirmations to be prepared at the last 
minute, with scanty details, and to excuse such lack of particulars or the timely and proper signing and attestation 
of the affirmations by alleged lack of time. Based on the identical contents of the Yang and Tu draft affirmations, 
and their brevity, it was dubious whether Yang and Tu had themselves prepared them, to explain in their own 
words the circumstances of and reasons for their alleged lack of receipt and notice of the email of the award. The 
1st and 2nd Applicants’ evidence that the tribunal’s email of 21 May 2020, had not been received by their lawyers, 
was totally unconvincing. The Award was sent to and deemed to have been received by them.   

 
 As for the 3rd Applicant, despite having been informed by his lawyers that the original award was received on 29  

May 2020, he took no steps to apply to set aside the award before the expiry of the three month period on 21 
August 2020.   

 
 No reason had been given by any of the Applicants for their failure to take any steps to apply to set aside the 

award between 21 May 2020 and 28 August 2020. In the absence of any good reason shown to explain the delay 
and inactivity, there was no reason why the court should exercise its discretion and grant time to the Applicants. 

 
Comment 

 
This judgment is a good reminder that an extension of the time limit for setting aside an arbitral award is difficult to obtain, 
unlike an extension of time for complying with the procedural orders of the arbitral tribunal or the Court where the 
importance of finality of the orders is not in question. 
 
 

When will an omission attract liability in negligence? 
 

KK Cheung 
 
In Rushbond Plc v The JS Design Partnership LLP, England’s Technology and Construction Court held that the 
Defendant firm of architects was not liable for damage to the Claimant’s property caused by a fire started by intruders, 
when one of its architects left the door to the property open while inspecting it for a potential purchaser. The Court held 
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that the failure to lock the door may have allowed the intruders to enter the building, but did not provide the means by 
which they could start the fire and was not causative of the fire. This was a case of pure omission, the Court said, and 
the common law does not generally impose liability for negligence in relation to pure omissions, including losses arising 
from the criminal actions of third parties, unless the case falls with two exceptions (discussed below), neither of which 
applied here.  
 
Background 

 
An architect employed by the Defendant, carried out an inspection of the Claimant’s property (an unoccupied cinema) 
on behalf of a potential purchaser. The Claimant had entrusted the keys to the property to letting agents who had given 
them to the architect so that that he could inspect the property. There were no direct dealings between the Claimant and 
Defendant. The Claimant claimed that the architect left the access door unlocked for about an hour whilst inside the 
building and that intruders were able to gain access to the property through the unlocked door and started a fire on the 
property. The Claimant claimed damages of £6.5 million in respect of damage caused by the fire.  
 
The Claimant’s case 

 
The Claimant claimed that the Defendant owed them a common law duty of care arising from them making an 
unaccompanied visit to the property and having unlocked the door and disabled the alarm during the visit. The Claimant’s 
case was that the Defendant had breached that duty as they had failed to exercise proper care for the security of the 
property during the visit by failing to keep the door locked and monitored. The Claimant argued that this was not a pure 
omissions case because the Defendant disabled the lock and alarm whilst inside the building, thereby creating the danger 
and/or playing a causative part in the train of events that led to the risk of damage.   
 
The Defendant’s case 
 

The  Defendant denied that it owed the Claimant a duty of care because the architect had not damaged the property, the 
intruders were not under the Defendant’s supervision or control and, in these circumstances, the law did not impose a 
positive duty on the Defendant to take care to protect the Claimant's property from harm except and unless the Defendant 
voluntarily assumed a responsibility to act positively so as to prevent an unidentified third party harming the property, 
which they had not. The Defendant argued that it was reasonably foreseeable that risk of harm to the property by an 
unknown third party was (marginally) increased for one hour at the relevant time, but that reasonable foreseeability of 
harm was inadequate to give rise to a duty of care at common law. 
 
The Defendant therefore applied to strike out the claim and/or for summary judgment on the basis that the Statement of 
Case disclosed no reasonable grounds for bringing the claim, the claim had no real prospect of success and there was 
no other compelling reason for a trial.   
 
Applicable legal principles 

 
The Court referred to the applicable legal principles as follows: 
 

 The courts have rejected the use of a universal test to determine the circumstances in which a duty of care will 
be found to exist.  

 The starting point, is for the court to consider whether the circumstances of the case in question have been found 
to give rise to the existence or non-existence of a duty of care in other cases.  

 In determining whether or not to extend a duty of care to novel situations, the court adopts an incremental basis 
by analogy with established categories of cases where a duty has been found to exist. 

 The general rule is that the common law does not impose liability for negligence in relation to pure omissions, 
including loss arising through the criminal actions of a third party, but the rule is not absolute and, apart from 
statutory exceptions, there are two well recognised types of situations in which the common law may impose 
liability for a careless omission, namely: 
 
o Where the defendant was in a position of control over a third party and should have foreseen the likelihood 

of the third party causing damage to somebody in close proximity if the defendant failed to take reasonable 
care in the exercise of that control;  

o Where the defendant assumes a positive responsibility to safeguard the claimant due to the relationship 
between them (e.g. employer and employee, doctor and patient) or where reliance is placed on the 
defendant’s skill and expertise (under the Hedley Byrne principle). 

 
Issues to be determined  

 
The Court had to consider the following issues: 
 



 

 
 
 

 

 

(i) whether, as the Claimant contended, this was not a pure omissions case (or at least arguably not an omissions 
case), because the Defendant created the danger and/or played a causative part in the train of events that led to 
the risk of damage; 

(ii) if it was an omissions case, whether the Defendant assumed a positive responsibility to safeguard the Claimant's 
property from harm under the Hedley Byrne principle. 

 
Court’s decision 

 
The Court said that on analysis of the assumed facts, the harm suffered was fire damage to the Claimant's property. That 
harm was not caused by the Defendant but by a third party unconnected with the Defendant. The danger causing the 
damage was fire. The Defendant did not create the source of the fire or provide the means by which the fire started. By 
leaving the door unlocked, the Defendant increased the risk that an intruder might gain entry to the building. Locking the 
door would have prevented the third party from causing the damage and failing to lock the door amounted to a failure to 
prevent that harm. The architect’s failure to lock the door during his inspection inside the property may have been the 
occasion for the third party to gain access to the building, but it did not provide the means by which the third party could 
start a fire and it was not causative of the fire. It followed, the Court said, that this case was a pure omissions case.  
 
The Court said that the assumed facts of this case did not give rise to the imposition of an assumption of responsibility 
on the basis of which a duty of care might be owed. Relationships where a duty to take positive action to safeguard the 
property of another have been found include contractual or quasi-contractual arrangements, promises and trusts or 
circumstances where reliance is placed on the Defendant's skill and expertise. None of the legally significant features of 
the earlier authorities in which the courts have found an assumption of responsibility existed in this case. In a commercial 
context, the Court said, it was difficult to conceive of circumstances giving rise to an assumption of responsibility where 
there were no dealings between the parties.  There were no exchanges between the parties in this case which crossed 
the line.  
 
The Court said that mere possession of the key during an inspection of the property was not sufficient to give the 
Defendant responsibility for safeguarding the property from fire damage. The absence of any dealings between the 
Claimant and Defendant precluded any finding of reliance by the Claimant on the Defendant, or any finding that reliance 
was objectively reasonable.  
 
Accordingly, the Court concluded that Defendant did not owe a common law duty of care to the Claimant and on that 
basis, the Statement of Case disclosed no reasonable grounds for bringing the claim and the Claimant had no real 
prospect of succeeding on the claim. The Statement of Case was therefore struck out and summary judgment granted 
in the Defendant’s favour. 
 
Comment 

 
This case highlights the importance of the following which may not be clearly explained in many negligence cases in 
Hong Kong:- 
 
(1) The starting point to determine whether there is any duty of care on the part of the defendant is for the court to 

consider whether the circumstances of the case in question have been found to give rise to the existence or non-
existence of a duty of care in other cases. In this regard, it is a mistake to apply the leading authority in the English 
decision, Caparo Plc v Dickman [1990] 2 AC 605 as the single test to every situation in the modern law of 
negligence. 

 

(2) The approaches in finding tortious liability for a positive act and for a pure omission are different. This issue was 
raised in So Kai Hau v YSK2 Engineering Company Limited & Ors (2018) (please see our previous article on the 
Court of First Instance decision) which went to the Court of Appeal. The defendant’s argument there, was however 
dismissed, on the ground that it was not a pure omission case and there was an assumption of responsibility on 
his part, as the BTM Cylinder which exploded was under his control as the Authorised Person of the building. 

 
 

Court makes it clear that prosecution decisions are only 

amenable to judicial review in very limited circumstances  
 

KK Cheung 
 
In the recent case, Wong Wai Yin v Buildings Department, HCAL 1722/2020, the Court dismissed the Applicant’s 
application for leave to apply for judicial review against a decision made by the Director of Buildings (Director) of the 
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Buildings Department (BD) to prosecute her for failing to comply with an order to demolish unauthorized building works 
(UBW). The Court made it clear that in an application for judicial review, the court can only interfere with a prosecution 
decision in very limited circumstances, where it can be said that the decision is outside the constitutional limits of the 
Secretary for Justice’s power to control criminal prosecutions in Hong Kong under Article 63 of the Basic Law. In this 
case, the Court found that there was no arguable case for the court to interfere with the Director’s decision to prosecute 
or continue to prosecute the Applicant for the offence for which she had been charged. 
 
The charge 

 
The Applicant was charged with  failing, without reasonable excuse, to comply with an order (Demolition Order) to remove 
UBW, served on her under s.24(1) of the Buildings Ordinance, Cap 123 (Ordinance), contrary to s.40(1BA) of the 
Ordinance. 
 
Grounds of application for judicial review 

 
The Applicant did not dispute that the works objected to by the BD were UBW, but questioned the BD’s decision to 
prosecute her for failing to comply with the Demolition Order.  She contended that the BD had not applied its policy on 
prioritizing prosecution on the grounds of health and safety and had not applied its own internal guidelines correctly.    
 
BD’s internal guidelines and prosecution policy 

 
The Court referred to the applicable BD internal guidelines and prosecution policy, namely those found in: 
 

 BD’s EB Division Manual Part II Section 6 Instruction No 4 - Guidelines on Structural Danger (Guidelines on 
Structural Danger);  

 BD’s EB Division Manual Part II Section 8 Instruction No 3 - Prosecution under the Buildings Ordinance in 
relation to Outstanding Removal Orders (Current Prosecution Guidelines); and  

 BD’s Instruction 5.8 - Prosecution Policy for Prompt and Rigorous Action (Prosecution Policy). 
 
Guidelines on structural danger 

 
The Guidelines on Structural Danger provided that UBW of more than 1 storey or built on another UBW are considered 
to be an “imminent structural danger” that requires immediate enforcement action for its removal and/or reinstatement 
of the affected parent structure.  
 
Current Prosecution Guidelines 

 
The Court referred to the following paragraphs of the Current Prosecution Guidelines: 
 

 Paragraph 1 states that under the Ordinance, any person who fails to comply with a removal order against UBW 
without reasonable excuse shall commit an offence.  With regard to outstanding orders, vigorous prosecution 
under s.40(1BA) or (1BB) demonstrates to the public the determination of the BD in enforcing the orders and 
serves as a deterrent effect to negate some owners’ delaying tactics.  Hence, whenever 
strong prima facie evidence of an offence under s.40(1AA) is identified during an inspection, team leaders 
should make a recommendation in the inspection report whether the offender concerned should be prosecuted. 

 Paragraph 3 states that in view of the large number of outstanding removal orders and in order to make the 
most effective use of the available resources, team leaders should exercise their professional judgment when 
considering instigation of prosecution action.  In particular, sub-paragraph (a)(iv) provides that UBW posing 
serious hazard to life and limb, such as structures with imminent structural danger as specified in the Guidelines 
on Structural Danger, is a relevant consideration for instigation of prosecution. 

 Paragraph 4 states that the cases mentioned in paragraph 3 are not listed in any order of importance and all 
cases should be acted on as and when they come to attention.  In addition, the Building Authority’s (BA’s)  
power or duty to prosecute is not limited to those cases, and all cases should be judged on their own merits. 

 
Prosecution Policy 

 
The Court referred to the following paragraphs of the Prosecution Policy: 
 

 Paragraph 1 states that the document is a directive for prompt and rigorous prosecution and related action 
under the Ordinance. 

 Paragraph 55 states that the aim is to prosecute wherever and whenever appropriate.  However, as BD’s 
resources are not unlimited, there may be a need for considering priorities in prosecution. 

 Paragraph 6(d) provides that priority in prosecution should be given to cases where an order issued under the 
Ordinance is not complied with. 



 

 
 
 

 

 

 Paragraph 7 provides that the BA’s power or duty to prosecute is not limited to cases falling within paragraph 6 
and all cases should be judged on their own merits. 

 Paragraph13 provides that in a number of provisions of the Ordinance, “reasonable excuse” provides a 
defence.  The possibility that a defendant may advance such an argument does not constitute a reason for not 
prosecuting.  Usually, a defendant has an evidential burden to prove to the courts that they have a reasonable 
excuse for the offending act. 

 
Court’s decision 

 
The Court dismissed the application, holding that there was no arguable case for the Court to interfere with the 
Director’s consideration of where the public interest lay or his decision to prosecute, or continue to prosecute the 
Applicant. The contention that the BD had failed to apply or adhere to their own internal guidelines and prosecution 
policy in relation to the Applicant’s prosecution was without merit, it said, because:  
 

 In the present case, the UBW comprised UBW of more than 1 storey, and an unauthorised structure built on 
another unauthorised structure.  Hence, the UBW was classified as being of “imminent structural danger”, 
attracting immediate enforcement action for its removal under the Guidelines on Structural Danger, and was 
one for prioritised prosecution under the Current Prosecution Guidelines. 

 The present case involved non-compliance with an order issued under the Ordinance. It was thus one for 
prioritised prosecution under the Prosecution Policy. 

 
Comment 
 

An interesting point to note about this judgment is that the Court said that the BD’s policies were only policies for 
prioritization of enforcement action and/or prosecution and not policies for the “toleration” of any unauthorised building 
works and did not confer on any person who has committed offence(s) under the Ordinance any immunity from 
prosecution. It said that even if, for the sake of argument, the Director had acted contrary to the said policies (which was 
not the case here), that was still not a valid or sufficient ground for the Court to interfere with the Director’s prosecution 
decision in an application for judicial review. 
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